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Abstract
The aim of this paper is to present detailed contextual understanding of employment relations, alternative dispute
resolution (ADR) and collective conciliation in Nigeria. This contextual understanding is important in order to
comprehend the specific evolution of ADR and collective conciliation in Nigeria, the particular configuration of
employment relations institutions and the role of different stakeholders such as trade unions and employers’
associations. The outcomes of this study, affirms the significance of the roles and responsibilities of the actors
(employer, trade union, state and conciliator) and highlights the procedures inherent in the dispute resolution
mechanism hence, revealing how the weakness of state machinery tends to frustrate the process of conciliation in
practice. Additionally, this study offers a reflection of what previous studies have presented, concerning the
perceptions of users about the outcomes of collective conciliation within the Nigerian context.
Keywords: Alternative dispute resolution, collective conciliation, employment relations, stakeholders, Nigeria.
1. Introduction
Alternative Dispute Resolution (ADR) is referred to by the International Labour Organisation (ILO) as being a
substitute for the court system, namely: a set of processes that comprise of negotiation, conciliation, mediation
and arbitration (ILO, 1997). This description includes a set of approaches to settling disputes which in practice
vary significantly in terms of their nature and use from one institutional context to another. For instance, in some
contexts ADR refers to everything from assisted settlement discussions – where disputants are encouraged to
consider issues directly with each other as a first step to later legal procedures such as an arbitration system or
mini-trials that look and feel very much like court processes (Brown et al., 1998).
In other contexts ADR may primarily be a means of bringing workplace justice to more people at lower cost and
with greater speed than conventional government channels (Broughton and Cox, 2012; Heery and Nash, 2011;
Podro and Suff, 2005). According to some scholars ADR may function as a means to overcome gaps or
weaknesses in statutory dispute resolution institutions thus, supporting government agencies to meet their
societal responsibilities more efficiently (Bendeman, 2007; Zack, 1997). For instance, in the United Kingdom
(UK) workplace ADR seems to be increasingly used as a means of bringing employers, employees and trade
unions together to resolve disputes without having to resort to litigation (Silberman et al., 1993). Conciliation is
one of the most common and important forms of ADR. It is seen as a key mechanism for resolving workplace
disputes as it has been estimated that conciliation is worth millions of pounds each year to the UK economy due
to resolution outcomes in the form of recommendations and the number of days saved from strike actions (Dawe
and Neathey, 2008; Meadows, 2007). In addition British employers, employees and trade unions agree that
conciliation is a useful tool to help with the resolution of disputes (Hale et al., 2012; ACAS and Ipsos Mori,
2006; Molloy et al, 2003; Hunter, 1977). Given the above explanations on the effectiveness of ADR and
collective conciliation within other contexts, this present study aims at addressing the gap in literature by
presenting an account of ADR and collective conciliation within the Nigerian context.
This paper provides detailed contextual understanding of employment relations, ADR and collective conciliation
in Nigeria. This contextual consideration is essential in order to comprehend the specific evolution of ADR and
collective conciliation in Nigeria, the particular configuration of employment relations institutions and the role of
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different stakeholders such as trade unions and employers’ associations.
This paper is divided into six sections and structured as follows: Section two considers the history and
emergence of ADR in Nigeria. It offers a contextual overview of the employment relations system in Nigeria.
Section three considers the significance of the roles and responsibilities of the actors (employer, trade union,
state and conciliator). Section four presents a reflection on ADR mechanisms in Nigeria. It examines the nature
and context of ADR, forms of ADR that are operational in Nigeria and key dispute resolution institutions,
notably the National Industrial Court of Nigeria. It highlights the procedures inherent in the dispute resolution
mechanism and reveals how the weakness of state machinery tends to frustrate the process of conciliation in
practice. Section five examines collective conciliation as a form of ADR in Nigeria by investigating empirical
studies that have been conducted on collective conciliation in Nigeria and considers the effectiveness of the
process in practice. It offers a reflection of what previous studies have presented, concerning the perceptions of
users about the outcomes of collective conciliation in Nigeria, and then conclude.
2: History and Emergence of ADR in Nigeria
In order to have a comprehensive account of ADR mechanisms in Nigeria, an investigation into the basic
structures of employment relations (pre-colonial, colonial and post-colonial eras) is essential (Otobo, 1988;
Ubeku, 1983). An understanding of the key features of employment relations in Nigeria needs to begin with the
pre-colonial era when paternalism was in operation in the predominantly agricultural economy: the father was
the employer and members of his immediate family were the employees (Yesufu, 1982; Lovejoy, 1974; Iwuji,
1968). With the advent of colonialism, the political and administrative activities of the British government led to
the introduction of a more formal, voluntary employment relations practice derived from the Anglo-Saxon model
of industrial relations (George et al., 2012; Dike, 2008). Within this framework, workers and employers are seen
to be in the best position to deal with situational factors, such as conflict, that tend to arise within the workplace
(Lovejoy, 1974; Florence, 1957). The state is not expected to intervene directly in dispute settlement procedure,
although it is required to establish the legal framework needed for voluntary negotiations and collective
bargaining (Dike, 2008; Ubeku, 1983).
Critics of this model of industrial relations argue that the colonialists imposed voluntarist employment relations
practice on Nigerians based on the predominant socio-political and economic philosophy in Britain without
taking due consideration of the unique culture, principles, level of civilisation and prevailing employment
relations practice in Nigeria (Adebisi, 2013; George et al., 2012; Onimode, 1981; Ananaba, 1969; Kilby, 1967;
Cook, 1943). The activities of early nationalist-war veterans led to labour unrest which focused on the desire for
labour, economic and democratic reforms in the 1920s. This led to the replacement of the voluntarism model of
employment relations by state interventionism employment relations practice in the 1940s. This practice
continued after independence in 1960, and during the military administration, which ended in 1993 (George et
al., 2012; Ubeku, 1983). Scholars affirm that in the 21st century, Nigeria’s employment relations system is best
described as a hybrid: the system depicts a combination of voluntarism and state intervention. It demonstrates the
importance of the role of the state in employment relations and the degree to which its participation impacts on
the policies that guide industrial relations practice in Nigeria (Adebisi, 2013; George et al., 2012; Ubeku, 1983).
3. Roles and Responsibilities of the Actors
The tripartite actors that operate within the employment relations context in Nigeria are: trade unions, employers’
association and the Nigerian state-represented by the Ministry of Labour. According to the Trade Union Act
(1990) ‘a trade union is defined as any combination of workers or employers, whether temporary or permanent,
the purpose of which is to regulate the terms and conditions of employment of workers’. Given this description,
there are two major umbrella trade unions that represent the interest of employees (junior and senior) in Nigeria.
The Nigeria Labour Congress (NLC) was founded in 1978, following the merger of four different organisations
namely: Nigeria Trade Union Congress (NTUC), Labour Unity Front (LUF), United Labour Congress (ULC)
and Nigeria Workers Council (NWC). NLC has twenty-nine affiliated unions and a total of four million
members.
The second umbrella union is the Trade Union Congress of Nigeria (TUCN). TUCN was officially registered in
2005 but prior to this time, it was known in the 1980’s as Federation of Senior Staff Associations of Nigeria
(FESSAN) and in the 1970’s as Senior Staff Consultative Association of Nigeria (SESCAN). TUCN has
twenty-two affiliated unions and a total of 2.5million members. A review of the aims, objectives and roles of NLC
and TUCN reveals that both unions are committed to promoting and safeguarding the economic and social welfare
of their members by preserving and extending their rights within a just, free and democratic society. This suggests
that the aims and objectives of trade unions in Nigeria is to maintain favourable industrial relations practice that
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strengthens collective bargaining and safeguards equitable observance of collective agreements reached between
the trade unions and employers; with a view to enhancing the quality of life, income and working conditions of
workers. The role of trade unions in Nigeria can therefore be summarised as providing supporting data and
documents during negotiations, influencing labour legislation and improving bargaining abilities of affiliate
members. In addition, trade unions intervene in industrial disputes by ensuring that the outcomes of dispute
resolution takes into account the need to protect the employees and support union affiliates (George et al., 2012;
Trade Union Act, 1990; Ubeku, 1983).
The employers’ association body registered and recognised by trade unions and the Ministry of Labour is the
Nigeria Employers’ Consultative Association (NECA). NECA was established in 1957 and its aim is to provide
favourable conditions for government to deliberate and consider socio-economic and labour related policies and
issues with private sector employers. Although NECA can be described as a trade union given the descriptions
presented in the Trade Union Act (1990) NECA affirms that even though it is the umbrella organization of
employers in the Organised Private Sector of Nigeria it is not a trade union. Consequently, NECA does not relate
with trade union organisations during collective bargaining or dispute resolution however; NECA is recognised
as employers’ representatives during the review of minimum wage, labour laws and the practice of industrial
relations in Nigeria. NECA provides advisory and consultative services to their members with a view to
promoting harmonious business environment that brings about increase productivity and efficiency. This
explanation indicates that while there is an association that represents the interest of employees during collective
bargaining and dispute resolution in Nigeria, there is no employers’ association that carries out this function and
as such, this obligation is conducted by management representatives within individual organisations. This
indicates that the responsibility of negotiating with trade unions during collective bargaining and dispute
situation has been ascribed as part of the responsibilities of the Human Resource Manager (HRM) on behalf of
the organisation’s management (Fajana, 2007; Otobo, 2000; Adewumi, 1997; Otobo and Omole, 1987).
The role of the Nigerian state in employment relations is based on the premise that employers and trade unions
cannot be left with the responsibility of regulating the workplace (Badejo, 2011; Otobo, 1983). Some scholars
claim that direct state intervention in labour related matters is aimed at promoting democracy and safeguarding
economic, political, social, historical and international responsibilities (Badejo, 2011; Otobo, 1988). Contenders
of this viewpoint maintain that state regulations in labour related issues are often manipulated in the growth of
employment, wages and salaries, collective bargaining, industrial conflict and trade union administration (Otobo,
2000; Fashoyin, 1991; Otobo and Omole, 1987). Others suggest that the Nigerian state tends to protect sectorial
and private interest. According to these studies, this attitude of the state is usually opposed with resistance among
trade unions in the form of strike action (Badejo, 2011; Damachi and Fashoyin, 1986; Trevoedjre, 1969). These
studies assert that a nation’s economic growth cannot be realized without the activities of profit-making private
companies and whenever trade unions seek improvement in their terms and conditions of employment they are
seen as a threat by the state (Geary, 1985; Otobo, 1983). This is because the state wants to minimize disruption to
production, eliminate threats to investment and ensure a buoyant economy, especially when members of
Nigeria’s ruling parties and elite system are the investors that own the private companies operating in Nigeria.
Trade unions are perceived by the Nigerian state as potential alternatives and as such, the state develops
strategies to deal with the pressured threat by trade unions (Badejo, 2011; Otobo, 2000; Otobo and Omole,
1987).
For some, the intervention of the state in employment relations in Nigeria regulates the economy, stimulates
technology and overcomes unnecessary bottlenecks that may arise especially during dispute resolution (Otobo,
2000; Damachi and Fashoyin, 1986). Critics on the other hand contend that the Nigerian state is biased and its
neutrality is in doubt. According to these studies, the state is dedicated to the promotion of private property. This
becomes evident in the manner in which the state has historically given concession to employers through
reduced tax, custom duties and minimum wages to the detriment of the workers and trade unions (Badejo, 2011;
Kilby and Kilby, 1969). As a major employer of labour, the Nigerian state is expected to set the pace for private
employers by establishing a standard for good employment relations practice. However, this does not seem to be
the situation, as studies emphasise that the state simply creates more misperception and disenchantment with the
kind of policies adopted in the public sector (Otobo, 1992; Keller, 1991; Fashoyin, 1991). Others maintain that
the outcomes of the state’s regulatory functions are suspect because they have the tendency to be manipulable,
pliable and contestable especially at the implementation stage. Other scholars contest the effectiveness and
timing in the settlement of employment relations disputes (George et al., 2012; Badejo, 2011). According to
these studies, the bureaucratic and deliberately sluggish consideration and administration of justice tends to
undermine and weaken the process of resolution (Otobo, 1992; Fashoyin, 1991). Others maintain that the
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overbearing and domineering influence of the state on the decisions of the court and other settlement institutions
not only undermines their integrity, but also brings about contempt for and disregard of these institutions
(Adebisi, 2013; Otobo, 2000).
Trade unions have made it their responsibility to address deep-rooted inequalities that may arise within the
Nigerian state (Okolie, 2010; Fajana, 2007; Otobo, 2000; Adewumi, 1997). Some have argued that given the
prejudiced disposition of the Nigerian state during its intervention in employment related issues, the main
weapon that trade unions can use to exercise their relational power during negotiation is strike action (Kolagbodi,
1995; Fashoyin, 1987; Ubeku, 1983). The state has whittled down the effect of this with the introduction of
inhibiting legislation such as the Trade Disputes Act (1976) that constrains the activities of trade unions,
particularly their right to strike (Badejo, 2011; Fashoyin, 1987; Ozaki, 1987). Furthermore, the state denies
workers in the public sector the right to strike by categorising their operation as an essential service and thus
subjecting them to compulsory arbitration in lieu of exercising their right to strike (Okene, 2010; Okolie, 2010).
Even in the private sector the right to strike seems to be constrained because of the procedures laid down.
According to these studies, in instances when trade unions are dissatisfied with the award of the industrial court,
they are advised to begin another round of the settlement process instead of embarking on a strike (Adefolaju,
2013; Badejo, 2011; Jacobs, 1993). These scholar argue that given the above situation trade unions perceive their
re-run of the process as frustrating and tantamount to a waste of time and effort, given the cumbersome and
burdensome nature of the process (Okene, 2010; Adewumi, 1997). The most noticeable impact of state
legislation on trade union activities in Nigeria is in relation to membership. Previous scholars argue that trade
union membership has continued to decline, with fewer than 11% out of 29 million wage earners organised into
trade unions (Otobo, 2007; Fajana, 2007). According to these studies, the number has continued to decline in
both the public and private sector. Others assert that industrial relations practices in Nigeria are becoming
inadequate because of the inability of trade unions to prevent employers’ infringement of human rights and poor
treatment of employees (Adefolaju, 2013; Adebisi, 2013; Okene, 2010; Adewumi, 1997).
4. Nature of ADR Mechanisms in Nigeria
Having set out the key features of employment relations practice and how the role of the state and trade unions
has evolved within the Nigerian state, a closer consideration of ADR mechanisms in Nigeria is crucial. They are
comprised of mediation, arbitration and conciliation. The term ADR has been defined by several scholars within
the Nigerian context. For instance, Aina (1998) describes ADR as mechanisms used in settling differences of
opinion fast and without altering the relationships that exist between the parties. Closely linked to this
viewpoint are scholars who describe ADR as the procedures used to resolve disputes as alternatives to the
traditional resolution mechanism of the court (Fagbemi, 2014; Asonibare, 2011). In the Nigerian context ADR is
seen as a quick, relatively non-adversarial and objective process for resolving disputes when compared to legal
proceedings. In addition, while resolving a dispute using ADR in Nigeria emphasis is placed on sustaining the
mutual relationships that exists between the disputing parties (Fagbemi, 2014; Asonibare, 2011; Orojo and Ajomo,
1999).
The Trade Disputes Act (1976) in Nigeria introduced formal processes for managing disputes. Trade dispute as
described by some scholars is any disagreement that exist between employers or among employers and
employees connected with employment, non-employment and physical conditions of work (Akume and
Abdullahi, 2013; Fajana, 2006; Aturu, 2005). The 1976 Trade Disputes Act was repealed in 2004 and under the
terms of the 2004 Trade Disputes Act, the first stage in the process of resolution of trade dispute is for the parties
to explore internal procedures made available within the organization. If and when this initial attempt fails the
next alternative is when the parties jointly agree on the appointment of a neutral and impartial third party known
as the mediator. Mediators are labour officers that work and are trained in the Ministry of Labour however; their
appointment to preside over mediation meeting is dependent on the mutual agreement of both parties. Given that
mediators are trained officers at the Ministry of Labour and based on their level of training, knowledge and
understanding of the process of mediation, the responsibility of the mediator is to explore with the disputing
parties the possibility of resolving the issues in dispute by making suggestions and recommendations on the way
forward, with a view to attaining amicable settlement of the dispute. In Nigeria, mediation is the first ADR
method that disputing parties are required to explore before completing the Trade Dispute 3 (TD/3) form which
allows them to officially declare a trade dispute. The process of mediation is considered before conciliation and
arbitration in Nigeria because; it gives the disputing parties the opportunity to re-consider the issues in their
dispute for the first time with the assistance of an independent third party in the person of the mediator. Also
mediation can be said to be less formal compared to conciliation because once the parties complete the TD/3
form, the dispute is said to have commenced the formal process towards resolution and the final stage of this
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process is the National Industrial Court (Trade Disputes Act, 2004; Otobo, 1987).
According to the TD Act (2004) disputing parties are expected to embark on the process of mediation within
seven days of the date on which the dispute arose. If settlement is not achieved by the mediator within another
seven days of his or her appointment, the dispute is reported in writing by the mediator. The disputing parties are
also required to complete the TD/3 form which is forwarded with the report of the mediator to the Minister of
Labour and Productivity. The completion of the TD/3 form by the disputing parties formally indicate the failure
of settlement at mediation, existence of trade dispute and willingness of the parties to proceed to the next stage
of resolution which is conciliation (Trade Disputes Act, 2004; Ojielo, 2001). However, TD Act (2004) allows the
Minister of Labour to apprehend a dispute even before it is reported by the parties or the mediator. In situations
like this the Minister informs the disputing parties in writing of his apprehension of their case and makes
suggestions or propositions on the steps that could be taken by the parties to resolve the dispute (Odoziobodo,
2015; Kale, 2011; Trade Disputes Act, 2004; Ojielo, 2001).
Conciliation is the next stage of the dispute resolution process. On receiving the ‘failure of settlement’ report
from the mediator and the completed TD/3 form from the disputing parties, the Minister is expected to appoint a
conciliator. In most instances the group of conciliators appointed by the Minister of Labour for this purpose are
senior labour officers, chief labour officers and other high ranking officers that work and are trained at the
Ministry of Labour and in particular, the Trade Union Services and Industrial Relations (TUSIR) Department
(Conciliation Rules, 2004).The responsibility of the conciliator at this stage in the dispute settlement process is
to investigate and obtain full account into the reasons and conditions that surround the dispute. In the course of
discussions with the parties, the conciliator’s expectation is assist the parties identify the key issues in dispute
during negotiations and to facilitate resolution (Njoku and Nwosu, 2007; Ezejiofor, 1997). In circumstances
where settlement is not reached within seven days of the appointment of the conciliator or if, after attempting to
negotiate with the parties, the conciliator is satisfied that settlement cannot be attained, the conciliator can report
in writing to the Minister of Labour the failure to resolve the dispute at conciliation.
Upon receiving the report on the failure to resolve the dispute at conciliation, the Minister is expected to refer the
dispute for settlement at the Industrial Arbitration Panel (IAP) within fourteen days; hence, the process of
conciliation precedes IAP in Nigeria (Njoku and Nwosu, 2007; Conciliation Rules, 2004; Ezejiofor, 1997). It is
imperative to mention that the failure of the parties to resolve the dispute at conciliation indicates their readiness
to hand over their right to decide the outcome of resolution to the arbitrator. It also illustrates the preparedness of
the parties to accept the outcomes of arbitration and its implication on trade unions and management relationship.
The IAP consists of a chairman, a vice chairman and other members all of whose appointment in the first
instance is for a four year period and renewable only for another four years. Although members of the IAP and
assessors are not employees at the Ministry of Labour, the TD Act (2004) empowers the Minister of Labour to
pay members of the IAP and assessors their remuneration based on the approval of the Minister of Finance.
In Nigeria, there are three types of arbitration hearing namely: arbitration tribunal, sole arbitration and single
arbitration. Arbitration tribunals consist of the chairman and vice chairman who are usually appointed by the
Minister of Labour while other members of the tribunal are nominated by the disputing parties: two of the
appointed members are nominated by the organisation hence, representing the interest of the employer. Another
two nominees are appointed by the employees and their trade unions. In addition, the employer and trade unions
are expected to nominate one arbitrator each from among the members of the IAP to be involved in the
arbitration process.
The Arbitration and Conciliation Act (1990) makes provision for sole arbitration process and the arbitrator that
presides over the hearing is selected from among the members of IAP by the chairman. A single arbitrator is
usually appointed by the chairman of IAP but assisted by one or more assessors. Within the context of arbitration
in Nigeria, assessors are appointed by the chairman of IAP. The panel of assessors consist of persons
recommended and endorsed by the Minister of Labour for the purpose of arbitration and their aim is to represent
the interest of employers and trade unions during arbitration hearing. When the dispute is presented for
arbitration the IAP is expected to consider the case and make its award within twenty-one days of its formation.
Prior to the arbitration hearing the parties are expected to submit their statement and all the documents/evidence
that they consider relevant to the hearing and every statement, document and information supplied to the
arbitrator or arbitration tribunal must be communicated by both parties to each other. The IAP gives both parties
sufficient advance notice of the hearing date, venue and time. The parties are also given adequate time to prepare
for any meeting of the arbitrator or arbitration tribunal for the purpose of inspection of documents, goods or
other properties. The IAP informs the disputing parties in advance to the hearing that if they fail to appear at
arbitration or fail to produce documentary evidence at the arbitration hearing the IAP has the right to continue
265

ijbm.ccsenet.org

International Journal of Business and Management

Vol. 12, No. 8; 2017

with the proceedings and make an award on the dispute. During the arbitration hearing the arbitrator is required
to accord both parties equal treatment and full opportunity to present their case so as to ensure fair and impartial
hearing. The responsibility of the arbitrator is to determine the relevance, pertinence and weight of any evidence
place before it by the disputing parties; and at the end of the hearing make an award. The award of IAP is not
communicated by the panel to the parties instead, it is sent to the Minister to consider its desirability before
presenting the award to the disputing parties.
If the parties are unhappy with the award at the end of arbitration they can within three months from the date of
the award refer the case to the highest court for trade dispute settlement in Nigeria: the National Industrial Court
of Nigeria (NICN) (Onyearu, 2015, Arbitration and Conciliation Act, 1990). This explanation indicates that the
disputing parties can progress with resolution by making an appeal on the award of their case at the industrial
court hence; arbitration comes before industrial court in the dispute resolution process in Nigeria. The NICN
consist of the President whose appointment is based on the recommendation of the National Judicial Council
(NJC) subject to confirmation by the upper legislative arm (Senate). Other members of the NICN are Judges
appointed by the President of the court on the recommendation of the NJC. Consequently, selection into the
NICN is dependent on the legal qualification and practice by the candidates for not less than ten years in Nigeria.
Additionally, candidates for the position of President and Judge in the NICN are required to have considerable
knowledge and experience of the law and practice of industrial relations and employment conditions in Nigeria.
NICN exercise jurisdiction in matters connected with labour and employment relations, trade unions and
workplace related issues such as conditions of service, health, safety and welfare of employees. The NICN also has
the authority to preside over matters relating to Factories Act, Trade Disputes Act, Trade Unions Act, Workmen’s
Compensations Act or any other Act or Law involving to labour, employment, industrial relations, workplace or
any other enactment replacing the Acts or Laws. Furthermore, the NICN has the authority to apply its influence on
matters connected with the grant of any order restraining any person or body from taking part in any strike, lockout
or any industrial action, or any conduct in furtherance of a strike, lock-out or any industrial action. The NICN’s
prerogative also covers disputes that are connected with unfair labour practice or international best practices in
labour, employment and industrial relation matters, interpretation of international labour standard connected with
child labour, child abuse and human trafficking (Constitution of the Federal Republic of Nigeria-Third Alteration
Act, 2010; NIC Act, 2006).
On receiving a case at the NICN, the Court is empowered to confirm a judgment, an award or order made by the
Court, tribunal or body mentioned in the matter before it; to vary a judgment, an award or order made by the Court,
tribunal or body mentioned therein; to set aside a judgment, an award or order made by the Court, tribunal or body
mentioned therein; to order a rehearing and determination on such terms as it thinks just; to order judgment to be
entered for any party; to make a final order or other order on such terms as it may think fit to ensure the
determination on the merits of the matter in dispute between the parties. The court may also decide to make a final
order on the terms of the case as it may deem fit. The aim of the NICN at this stage in the dispute resolution
process is to ensure final and absolute settlement that is based on the evidence presented by the parties and on
the merits of the case (NIC Act, 2006). The decision awarded by the NICN is usually binding on the parties
because the NICN is recognised as a superior court of record in Nigeria. This suggests that once a case is decided
by the NICN it is no longer subject to appeal or to the supervisory jurisdiction of any other court in Nigeria. The
key point is that the NICN has ultimately exclusive authority over labour, trade union and industrial relations
matters in Nigeria (Worugi et al., 2007; NIC Act, 2006; Kanyip, 2003).
The process as set out above involves a relatively rapid progression of disputes towards resolution with each
stage taking a matter of days and weeks, rather than months. However, critics of this ADR method in Nigeria
argue that within the context of the TD Act (2004) the Minister of Labour and Productivity has absolute power to
refer unresolved disputes as the case may be. According to these studies the position of the Minister is political
and as such, his appointment could be said to be a reflection of the standpoint of the political party in power
(Onyearu, 2015; Omobamidele and Adekunbi, 2013). This suggests that based on the power invested in the
Minister of Labour there could be a tendency for the process of trade dispute resolution to be influenced or
manipulated. It could also put the independence, impartiality and objectivity of the process in doubt, in the view
of employers and trade unions (Okaka and Eriaguna, 2011; Aturu, 2005). Looking at the empirical evidence on
the extent of mediation, conciliation and arbitration reveals that in 2015 a total of 212 disputes were reported for
mediation but only 3 of these were resolved. Statistical evidence shows that between the years 2010-2014 a total
of 1,182 disputes were reported at mediation and only 80 (6.7%) of these reported cases were settled (Onyearu,
2015; Omobamidele and Adekunbi, 2013).
Turning to arbitration, many have argued that it is little more than an abridged form of hearing. The parties’
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decision to choose arbitration is seen by many to indicate their willingness to relinquish their decision-making
rights to the arbitrator and also to accept in good faith, the outcome of arbitration (Essien, 2014; Orojo and
Ajomo, 1999). The arbitration rules reveal that arbitrator’s decision on a dispute can either be binding or
non-binding on the parties, as the case may be. If binding, the arbitrator’s award is final and the party that
succeeds may decide to implement the outcome of the award against the other party. However, if the award is not
binding on the parties the decision would be viewed by the parties as a form of recommendation that can be used
to settle the dispute (Arbitration Rules 2004).
Critics of this view affirm that because of the extensive influence and control given to the Minister of Labour
over the IAP in the TD Act, the IAP seems to be a unit under the Ministry of Labour. This suggests that there is
no opportunity for the IAP to demonstrate its independence and impartiality to the disputing parties (Essien,
2014; TD Act, 2004; Arbitration and Conciliation Act, 2004; Arbitration Rules 2004; Orojo and Ajomo, 1999).
Empirically generated findings on arbitration in Nigeria reveal that in 2015 a total of 105 disputes were reported
and only 9 of such disputes were resolved. Statistical evidence shows that between the years 2010-2014 a total of
353 disputes were reported at arbitration and 65 (18%) of these were settled (Essien, 2014; Orojo and Ajomo,
1999).
Conciliation has been described among scholars in Nigeria as an alternative way of settling disputes (Onyearu,
2015; Orji, 2012). According to these studies, the process of conciliation involves the conciliator assuaging,
pacifying and calming the disputing parties during negotiations with the aim of achieving resolution (Njoku and
Nwosu, 2007; Black et al., 1999). In Nigeria, studies have drawn similarities between conciliation and mediation
because both processes require the intervention of neutral third parties (Aturu, 2005; Orojo and Ajomo, 1999).
Closely linked to this view are studies that affirm that in mediation and conciliation the third parties do not have
the power to impose binding opinions on the parties and as such, the outcome of the dispute is based on the
agreement of both parties (Orji, 2012; Anekwe, 2010; Njoku and Nwosu, 2007; Black et al., 1999). However,
there are key differences in the processes associated with conciliation and mediation. Conciliators bring the
parties together to find a compromise solution to their dispute while in mediation the mediator draws up the
terms of settlement, which represents a fair compromise of the dispute based on available information and
evidence (Orji, 2012; Anekwe, 2010; Njoku and Nwosu, 2007; Ezejiofor, 1997). Unlike arbitration, conciliators
do not give a decision on the dispute; instead, the aim of conciliation is to encourage to parties to come to their
own settlement of their dispute (Arbitration and Conciliation Act, 2004; Arbitration Rules 2004). In arbitration,
the parties are required to present their case formally during the hearing while in conciliation the conciliator
relates with the parties informally. The outcome of conciliation depends on the will of the parties, while in
arbitration the verdict is given by the arbitrator who makes the award (Orji, 2012; Arbitration and Conciliation
Act, 2004; Arbitration Rules 2004; Orojo and Ajomo, 1999).
Empirically generated findings on conciliation in Nigeria reveal that in 2015 a total of 296 disputes were
reported, of which 191 were resolved. Statistical evidence shows that between the years 2010-2014 a total of
1,547 disputes were reported at conciliation and 873 of these cases (56.4%) were settled. Compared to arbitration
and mediation there is a much higher success rate with conciliation and some have suggested that the process is
effective in assisting the parties to identify their mutual interest, make a compromise and achieve resolution
(Ministry of Labour, 2016).
An important role in dispute resolution is also played by the National Industrial Court of Nigeria (NIC Act, 2006;
TD Act 2004). This is a judicial institution established by the TD Act (1976) but which only became operational
in 1978. The aim of the court on its formation was to promote industrial harmony through timely but impartial
resolution of disputes arising from industrial relations. In accordance with the above objective the NICN is
empowered to confirm a judgment, an award or an order made by the IAP (Onyearu, 2015; Worugi, et al., 2007;
NIC Act, 2006). In addition it can decide to vary a judgment, set aside an award, order a re-hearing and
determination of a case, make a final order and ensure the determination of the dispute depending on the merits of the
issues in dispute. While carrying out its responsibilities the NICN is expected to maintain integrity, reliability,
transparency and fairness (NIC Act, 2006; Kanyip, 2003; Constitution FRN, 1999). In addition, the court is
required to provide an enabling environment for industrial development and economic growth. The above
explanation suggests that while carrying out its adjudicatory functions the NICN is obliged to enable a
supportive environment that would encourage the cordial settlement of disputes and stimulate friendly labour
and industrial relationships (NIC Act, 2006; Orojo and Ajomo, 1999).
In 1999 the Nigerian Constitution established NICN as a superior court of record in Nigeria (Constitution FRN,
1999). This indicates that NICN can now exercise exclusive jurisdiction in civil cases and matters that relate to
labour, trade unions, industrial relations and problems that arise from the workplace such as conditions of service,
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health and safety, welfare of labour and other related matters. In 2006 the National Industrial Court Act
strengthened the roles and responsibilities of the NICN further (NIC Act, 2006; TD Act 2004; Kanyip, 2003;
Constitution FRN, 1999). It confirmed the role of the NICN in assisting with the resolution of disagreements
concerning work environment, conditions and terms of work, and workplace-related Acts such as the Factories Act,
Trade Unions Act, Labour Act, Workmen’s Compensation Act and Trade Disputes Act. Furthermore the NICN under
the 2006 Act continues to have the ability to resolve disputes that are connected with strikes, lock-outs, industrial
action, trade unionism and employer’s associations (Onyearu, 2015; Worugi, et al., 2007; Kanyip, 2003; Orojo and
Ajomo, 1999). Beyond this, the disputes where the NICN can assist in determination include those relating to the
minimum wage, unfair labour practices, discrimination and sexual harassment at work, application or interpretation
of international labour standards, child labour and child abuse, human trafficking, and the interpretation and
application of collective agreements (NIC Act, 2006; TD Act 2004; Constitution FRN, 1999).
5: Collective Conciliation as a Form of ADR in Nigeria
As outlined in section two, the process of conciliation in Nigeria can be said to have commenced with the
appointment of the conciliator (Arbitration and Conciliation Act, 2004). The conciliator’s initial action is to
contact the parties in dispute in writing. In this letter the conciliator informs the parties of his or her appointment
and role, which is to assist with the resolution of the dispute. This is followed by an initial stage of conciliation
in which the conciliator reminds the parties to submit a written statement (which both disputing parties can see)
recounting the nature of the disagreement and their key concerns, before the confirmed date for conciliation.
Furthermore, the conciliator informs the parties that they are expected to send a copy of the statement to the
other party as well, for them to read through and prepare their defence (Conciliation Rule, 2004). At the hearing,
the process of conciliation is very similar to that in other countries. The conciliator assures the parties of the
confidentiality of the process and its outcomes and notifies the parties of the need to negotiate in good faith by
providing evidence and making submissions when necessary (Arbitration and Conciliation Act, 2004;
Conciliation Rules, 2004). Once the introduction has been made by the conciliator, the aggrieved party is asked
to present their case and the other party is then requested to defend their position based on the presentation made
by the aggrieved party. In the course of the hearing the conciliator may decide to meet the parties separately. The
intention of the conciliator during this process is to deliberate with the parties on the issues in dispute in more
detail and also to identify the underlying factors that influence the positions of the parties (Arbitration and
Conciliation Act, 2004; Conciliation Rule, 2004).
If the conciliator identifies elements of settlement that can be acceptable to both parties the conciliator can
decide to draft the terms of agreement and present these to the parties for comment. After receiving their
comments, the conciliator may decide to reformulate the terms in light of the observations presented by the
parties. If at the end of conciliation the parties reach an agreement on the settlement of their dispute, a written
settlement agreement is drawn up by the conciliator at the request of the parties, and signed and dated by them.
In instances where the dispute is not settled by conciliation, the conciliator drafts a disagreement letter stating the
issues and dispute and the steps taken at the conciliation stage. The case is then referred to the Minister of
Labour who can assess it and decide whether to refer it to the IAP (Arbitration and Conciliation Act, 2004;
Conciliation Rule, 2004).
Research in the Nigerian context has highlighted the important role of conciliators in assisting disputing parties
to reach an amicable resolution by using the principles of objectivity, fairness and justice and by taking into
consideration the rights and obligations of the parties, usage of trade concerns, circumstances surrounding the
dispute and previous business practices between the parties (Arbitration and Conciliation Act, 2004; Ojielo,
2001). Studies have also examined the circumstances of collective conciliation. Collective bargaining and
industrial conflict are two key factors associated with recourse to conciliation (Phillips, 2013; Anyim et al.,
2012). Conflicts during collective bargaining are linked to salary and wages, leave and salary allowances, hours
of work, retrenchment and other matters connected to the terms and conditions of employment (Ekwoaba et al.,
2015; Ibietan, 2013; Anyim et al., 2012). Studies have argued that public sector organisations in Nigeria are
more likely to see trade union and management related disputes due to a greater presence of trade unions, more
rigid bureaucratic structures, and mechanistic management philosophies and attitudes. However, disputes and
recourse to conciliation do also occur in private sector Nigerian organisations (Phillips, 2013; Ofoele, 1986;
Akpala, 1982).
Strikes are another factor associated with recourse to collective conciliation (Uzoh, 2016; Ifedi, 1994). Research
studies in the Nigerian context have considered the factors associated with conciliation outcomes. According to
these studies, this mind-set of the actors has the tendency to impact on their perception and determine their
willingness to resolve the issues in dispute and promote amicable resolution (Odoziobodo, 2015; Akinwale,
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2011). The opinion of one party towards the other tends to influence their actions during negotiations. In the
Nigerian context, studies have also highlighted that procedures inherent in the dispute resolution mechanisms,
and the relative weakness of state machinery tend to frustrate the process of dispute resolution (Oghenekaro,
2013; Akume and Abdullahi, 2013; Olawale, 2011). The key point to take into consideration is that the
perception of the actors regarding the attitude and behaviour of each other, as well as the process and outcomes
of conciliation, is important because it has the tendency to influence their opinion and determine their
willingness to conform to the outcomes of negotiations (Uzoh, 2016; Odoziobodo, 2015; Akume and Abdullahi,
2013). However, no previous empirical study has considered the standpoint and perception of the actors
regarding their actions and behaviours during collective conciliation in Nigeria.
6. Conclusion
In conclusion, this paper reveals that prior to the colonial era paternalist employment relations practice was in
operation in Nigeria, but during colonialism voluntary employment relations practice was introduced and later
replaced with state interventionism. In the 21st century, Nigeria’s employment relations system can be described
as a hybrid one, a combination of voluntarism and state intervention in its approach. The role of the state is based
on the premise that employers and trade unions cannot be left with the responsibility of regulating the workplace.
The state has been accused by scholars of protecting sectorial and private interest because members of the
Nigerian ruling parties and elite system are the investors that own the private companies operating in Nigeria.
The impartiality and neutrality of the state has been contested and the outcomes of the state’s regulatory
functions are suspect because they have the tendency to be manipulable, pliable and contestable particularly, at
the implementation stage. The main weapon commonly used by trade unions to exercise their relational power is
strike action. The state has been indicted for whittling down the effect of the strike weapon by its introduction of
inhibiting legislation that constrains the activities of trade unions. The impact of state legislation on trade union
membership is evident, as this has continued to decline, with fewer than 11% of 29 million wage earners
organised into trade unions.
The process of conciliation in Nigeria is different from other countries like UK because in Nigeria, the disputing
parties are required to explore mediation before moving on to conciliation but in the UK conciliation is used first
by the parties. Conciliation can be said to have commenced with the appointment of the conciliator by the
Minister of Labour in Nigeria; this again is different from the UK when the conciliator is appointed by the
Advisory Conciliation and Arbitration Service (ACAS). Nevertheless, one similarity between the method of
conciliation in Nigeria and the UK is that if at the end of conciliation the parties reach an agreement on
settlement, a written settlement agreement is drawn up by the conciliator, and signed and dated by the parties. In
instances where the dispute is not settled the conciliator drafts a disagreement and refers the case to the Minister
of Labour who then decides on the next step. Empirical studies on conciliation in Nigeria confirm that the roles
and responsibilities of the actors highlight the procedures inherent in the dispute resolution mechanism in
Nigeria. They demonstrate the extent to which the weakness of state machinery frustrates the process of
conciliation in practice. As at the time of writing this article, it has become obvious that no previous research in
Nigeria has considered the perception of the actors regarding the effectiveness of collective conciliation, nor has
any previous study considered the opinion of the actors regarding their behaviours, perceptions and actions
during collective conciliation. Hence, this study suggests the need for future studies to address this crevice in
empirical literature within the Nigerian context.
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